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Plaintiffs, co-producers in the notion picture industry and
limted liability conpani es organi zed under Pennsyl vani a | aw, have
brought this action against Defendants d obal Enterprises, Inc
(“Gobal”) and its president, Anthony Stroup; Tessler, Rubin & Co.
(“Tessler Rubin”) and one of its partners, Al an Rubin, CPA, and
Strategic Securities, Inc. (“Strategic”) and its president, WIIliam
Leyton, alleging violations of the Racketeer |Influenced and Corrupt
Organi zations Act, 18 U . S.C. 8 1962, and pendant state |aw cl ains
for breach of contract, conversion, common |aw fraud, and unjust
enrichment. Presently before the Court is a Mdtion, submtted by
Def endants Tessler Rubin and Al an Rubin (“Mving Defendants”), to
dismss for |ack of personal jurisdiction or for failure to state
a cl ai mupon which relief can be granted, or in the alternative, to
conpel arbitration and stay |egal proceedings. For the reasons
stated below, the Motion is granted in part and denied in part.

I . FACTUAL BACKGROUND

Plaintiffs Shadowbox Pictures, LLC, (“Shadowbox”) and Last

Conspi racy, LLC, both Pennsylvania conpanies wholly owned by

Kenneth Barbet and operating from the sane address, were co-



producers on a filmproject, a thriller entitled Last Conspiracy

(hereinafter “the Mdtion Picture”). Kenneth Barbet forned
Shadowbox in early 2000 for the purpose of producing television
commercials, infonercials, and independent feature length filns.
He formed Last Conspiracy, LLC, in Decenber 2003 as a single
purpose entity to produce the Mdtion Picture. Plaintiffs contend
they were victim zed in a fundi ng schene, designed to defraud them
out of $250,000, of which Alan Rubin and his California-based
accounting firm Tessler Rubin, were a part.

Plaintiffs allege the followng facts. In Cctober 2003,
Ant hony Stroup represented to Kenneth Barbet that dobal, a
Del aware corporation, would fund the Mtion Picture, subject to
certain conditions, if Kenneth Barbet or Shadowbox posted 20% of
the films 1.25 mllion dollar budget as collateral. (Barbet Aff.
19 6-7.) Anthony Stroup assured Kenneth Barbet that the coll ateral
woul d be held by his accounting firmin a restricted custodi al
account and managed by a CPA. (Barbet Aff. ¢ 10.) d obal then
sent to Plaintiffs in Pennsylvania a Mdtion Picture Financing
Agreenent (“MPFA’) and related Custody Instructions Agreenent
(“CA), which incorporated the MPFA (Barbet Aff. § 15.) The
MPFA stated that Tessler Rubin and its approved principal, Al an
Rubi n, woul d be the custodi al agents of the bank account into which
t he | oan proceeds and the collateral were to be deposited, and that

t hey woul d manage t he custodi al account in accordance with the Cl A



(Compl. Ex. A, MPFA 1 5.) Tessler Rubin conmmtted in the CIAto
providing Plaintiffs with witten verification when funds had been
deposited in the custodial account. (Compl. EX. AL CA T 3.)
Tessl er Rubin was also to disburse funds to a “Production Account”
on a weekly basis upon recei pt of authorized certificates prepared
by Plaintiffs. Tessler Rubin additionally had to supply Plaintiffs
wthawitten statenent of account foll ow ng each weekl y draw down
of funds and at such other tines as Plaintiffs requested. (ld. at
19 3, 6.) The CIA anticipated that the custodial account woul d be
in existence through the conpletion of the Mdtion Picture or the
conpl etion of the final draw down of funds, whichever was | ater, an
estimated period of at |least nine nonths. (ld. at ¥ 9.) Shadowbox
entered into the MPFAw th G obal, and into the CIAw th d obal and
Tessl er Rubin, in Decenber 2003, by neans of facsimle transm ssion
to Plaintiffs’ Pennsylvania Ofice. (Conpl. § 18; Barbet Aff. 1
15, COct. 25, 2005.) In January 2004, Tessler Rubin took custody
via interstate wire transmssion of Plaintiffs collateral, which
Plaintiffs had raised from investors in Pennsylvania and New
Jersey. (Conpl. § 24; Barbet Aff. § 16.)

In February 2004, Tessler Rubin sent Plaintiffs an allegedly
fraudul ent statenent indicating that $690, 100 was on deposit in the
custodi al account. (Conpl . 9104, Ex. H) d obal then made a
series of excuses as to why it could not fully fund the account.

(Compl. 9 27.) In April 2004, Kenneth Barbet requested that Al an



Rubi n confirmthe collateral was still on deposit in the custodial
account. (Conp. 9 31; Barbet § 26.) Alan Rubin did not initially
respond. (Barbet Aff. § 26.) Plaintiffs demanded verification of
the funds on deposit from Anthony Stroup at d obal. (Conpl. 1 36;
Id.) Anthony Stroup replied that Tessler Rubin would have to be
replaced as the custodial agent and nanmed Strategic and WIIiam
Leyton as the new custodial agents. (Conpl. 9§ 37; Barbet Aff. 1
26.) Al an Rubin refused to transfer any funds to the new cust odi al
account until he received a Rel ease and I ndemity Agreenent, which
Kennet h Barbet signed. (Conpl. Y 36, 41, Ex. E.) Al an Rubin then
advised Plaintiffs that the funds in the custodi al account had been
transferred to Strategic. (Barbet Aff. § 27.)

Throughout May 2004, Anthony Stroup made the follow ng
contradictory statenents: that d obal would fund the account, that
d obal had already funded the account, and that d obal could not
make funds available at the present tinme. (Conpl. § 42-47.) By
June 2004, Anthony Stroup’s email was inactive and he was not
returning tel ephone calls. (Conpl. T 48.) In July 2004, Anthony
Stroup finally informed Plaintiffs that no funding would take
pl ace. (Compl. 1 52.) When Plaintiffs demanded the return of
their collateral, they |l earned that Al an Rubin had distributed the
collateral to Anthony Stroup as “financing fees” over the nonths
bet ween January and April, despite the fact that d obal had not

actually provided the required financing. (Conpl. 11 34, 104,



Barbet Aff. 9 31.) As of the date of the Conplaint, no portion of
Plaintiffs’ noney had been returned and the Mtion Picture had not
been produced. (Barbet Aff. | 32.)

1. DI SCUSSI ON

A. Mbtion to Disnmiss for Lack of Personal Jurisdiction

1. St andard and bur den

A federal district court can exercise personal jurisdiction
over a nonresident of the state in which the court sits to the
extent authorized by state law and by the United States

Consti tution. Provident Nat'l Bank v. Cal. Fed. Savs. & Loan

Ass’'n, 819 F.2d 434, 436-37 (3d CGr. 1987) (citing Fed. R GCv. P
4(e)). “First, the court nust apply the relevant state |ong-arm
statute tosee if it permts the exercise of personal jurisdiction;
then the court nmust apply the precepts of the Due Process Cl ause of

the Constitution.” IMDIndus., Inc. v. Kiekart AG 155 F.3d 254,

259 (3d Cir. 1998). Pennsylvania s long-armstatute provi des that
its reach is coextensive with the limts placed on the states by
the federal Constitution. 42 Pa. Cons. Stat. 8 5322(b). Thus, the
Court need only look to whether the Court’s assertion of
jurisdiction conplies with the federal constitutional doctrine of

due process to determine if Defendants are susceptible to

jurisdiction in Pennsylvani a. Verotext Certainteed Corp. V.

Consol . Fiber dass Prods. Co., 75 F.3d 147, 150 (3d Cir. 1996).

The Court enploys a two-prong test in order to exercise



specific jurisdiction without offending the Due Process O ause of
the Fourteenth Amendnent.?! “First, the defendant nust have nade
constitutionally sufficient ‘mninmumcontacts’ with the forum

[ Second], jurisdiction my be exercised where the court
determnes, in its discretion, that to do so would conport wth
‘traditional notions of fair play and substantial justice.’”” 1d.
(citations omtted). |In evaluating whether m ni numcontacts exi st,
the Court nust determ ne whether the defendant has “‘ purposefully
directed” [its] activities at residents of the forunf and whet her
“the litigationresults fromalleged injuries that ‘arise out of or

relate to’ those activities.” Burger King Corp. v. Rudzewi cz, 471

U S 462, 472 (U. S. 1985) (citations omtted).

To survive a motion to dismss for lack of personal

'Under Pennsyl vani a | aw, two approaches exi st for determning
whether a court nmay exercise personal jurisdiction over a
non-resi dent corporat e def endant: general jurisdictionandspecific
jurisdiction. Peek v. Golden Nugget Hotel & Casino, 806 F. Supp.
555, 557 (E.D. Pa. 1992). *“Ceneral jurisdiction exists where the
defendant has maintained continuous and substantial forum
affiliations. This basis is used when the cl ai mdoes not ari se out
of or is unrelated to the defendant’s contacts with the forum”
Gand Entmit Goup, Ltd. v. Star Media Sales, Inc., 988 F.2d 476,
481 n.3 (3d Cir. 1993) (citations omtted). In the absence of
general jurisdiction, courts exam ne whet her specific jurisdiction
exi sts. Specific jurisdictionoccurs whenthe plaintiff’s claimis
related to or arises out of the defendant’s contacts with the forum
state. Mellon Bank (East) PSFS Nat’'l Ass'n v. Farino, 960 F.2d
1217, 1221 (3d CGir. 1992). The parties agree that this case
i nvol ves a question regarding specific jurisdiction. (Pl. Mem
11.)




jurisdiction, plaintiffs “need only establish a prina facie case of

personal jurisdiction.” MIller Yacht Sales, Inc. v. Smith, 384

F.3d 93, 97 (3d Gr. 2004) (citing Pinker v. Roche Holdings Ltd.,

292 F.3d 361, 368 (3d Gr. 2002)). Plaintiffs nmake a prima facie
showng if they establish, “Wth reasonable particularity
sufficient contacts between the defendant and the forum state.”

Mel | on Bank (East) PSFS, Nat’'l Ass’'n v. Farino, 960 F.2d 1217, 1223

(3d Cir. 1992) (citing Provident, 819 F.2d at 434). Plaintiffs
must neet their burden through affidavits or conpetent evidence;
they may not rely on general avernments in the pleadings. See

Dayhoff Inc. v. HJ. Heinz Co., 86 F.3d 1287, 1302 (3d G r. 1996).

However, a “plaintiff is entitled to have its allegations taken as
true and all factual disputes drawn in its favor.” Mller, 384
F.3d at 97 (citing Pinker, 292 F.3d at 368). If the plaintiffs
make out a prima facie case in favor of personal jurisdiction, the
burden shifts to the defendants to establish that the presence of
“sone ot her consi derations woul d render jurisdiction unreasonable.”

Carteret Sav. Bank, F.A. v. Shushan, 954 F.2d 141, 150 (3d Grr.

1992) (quoting Burger King, 471 U. S. at 477).

2. Jurisdiction over Tessler, Rubin & Co. and Al an
Rubi n

Movi ng Def endants argue that the Court does not have specific
personal jurisdiction over them because they have not purposely
directed their activities towards Pennsyl vania. They contend that

the primary connection all eged bet ween themand Pennsylvania is the

7



Cl A to which they and Shadowbox are parties. They assert that the
Cl A does not itself provide sufficient grounds for jurisdiction
because they did not reach out to Plaintiffs to form the
contractual relationship but were brought into the transaction by
Ant hony Stroup, a Californiaresident. Myving Defendants enphasi ze
that they played no roll in the contract negotiations and never
spoke to Plaintiffs until after the contract had been finalized.
A contract with a resident of the forumstate nay provide a

basis for the exercise of personal jurisdiction that neets due
process standards. The United States Court of Appeals for the
Third Crcuit has detail ed the approach district courts shoul d take
in determ ning whet her there are m ni numcontacts in contract cases
as follows:

In contract cases, courts should inquire

whet her the defendant’s contacts wth the

forum were instrunental in either t he

formation of the contract or its breach.

Parties who reach out beyond their state and

create conti nui ng rel ati onshi ps and

obligations with citizens of another state are

subject to the regulations of their activity

in that undertaking. Courts are not reluctant

to find personal jurisdiction in such

i nst ances.

Ceneral Elec. Co. v. Deutz AG 270 F.3d 144, 150 (3d Cr. 2001)

(quotations and citations omtted). Furthernore, “[i]n nodern
commer ci al busi ness arrangenents, . . . comuni cation by el ectronic
facilities, rather than physical presence, is the rule. Wer e

these types of long-term relationships have been established,



actual territorial presence becones |less determnative.” [d. at

150-51 (citing Burger King, 471 U.S. at 476); see also G and Entnit

Goup, Ltd. v. Star Media Sales, Inc., 988 F.2d 476, 482 (3d Gr.

1993) (“Mail and tel ephone conmunications sent by the defendant
into the forummay count toward the m ni num contacts that support
jurisdiction.”). Moreover, “[i]t is not significant that one or
the other party initiated the relationship,” because “[i]n the
coommercial mlieu, the intention to establish a common venture
extending over a substantial period of tinme is a nore inportant
consideration.” 1d. at 151 (citing Carteret, 954 F.2d at 150).
In support of their contention that the Court has specific
personal jurisdiction over Myving Defendants, Plaintiffs have
provided the Court with a copy of the MPFA and of the CI A (Conpl.
Ex. A, which l|ists Shadowbox’s place of business as Yardl ey,
Pennsyl vani a and anti ci pates a contractual rel ationship of at | east
ni ne nont hs between Plaintiffs and Movi ng Defendants, with Tessler
Rubi n sendi ng regul ar communi cations into Pennsylvania in order to
verify and account for the funds in the custodial account.
Plaintiffs have al so submtted a copy of the Rel ease Agreenent that
Movi ng Defendants solicited fromPlaintiffs (Conpl. Ex. E), which
concluded their contractual dealings. The record additionally
contains the affidavit of Kenneth Barbet, which states that Myving
Def endants transm tted docunents to himin his Pennsyl vania O fi ce.

(Barbet Aff. § 22.)



Plaintiffs’ evidence establishes a prima facie case that
Movi ng Defendants purposely directed their activities towards
Pennsyl vani a. It shows that Tessler Rubin and Alan Rubin
deliberately entered into a contract w th Shadowbox, a Pennsyl vani a
conpany. Through that contract, Mving Defendants i nduced
Plaintiffs to entrust them with $250,000 and assuned ongoing

obligations toward Plaintiffs in the forum See TJF Assoc. .

Kenneth J. Rotman & Allianex, LLC, No. Cv. A 05-705, 2005 W

1458753, at *5 (E.D. Pa. Jun 17, 2005) (“As it happened, the nmutual
benefits and obligations of a long-termalliance did not come to
pass, but the fact that the parties contenplated such benefits and

obligations is significant in and of itself.” (citing Mellon Bank

(East) PSFS National Assoc., 960 F.2d at 1223)). Movi ng Def endants

subsequently sent docunents to Plaintiffs in their Pennsylvania
of fice. Plaintiffs’ current clainms stem from Mouving Defendants

potentially fraudulent m shandling of the Plaintiffs’ collatera

under the CIA and thus are undisputably related to Moving
Def endants’ contractual endeavors.

Movi ng Def endants argue, in reliance on Verotext Certainteed

Corp. v. Consol. Fiber dass Prods. Co., 75 F.3d 147 (3d Grr.

1996), that their contract and conmunications with Plaintiffs are
insufficient to establish personal jurisdiction in Pennsylvani a.
In Verotext, the defendant, a California corporation, had contacts

wi th Pennsylvania that consisted of a supply agreenent with the

10



plaintiff, a Pennsylvania corporation, for the plaintiff’s fiber
gl ass products and sone tel ephone calls and letters witten to the
plaintiff in Pennsylvania. 1d. at 152. The Third Circuit affirnmed
the district court’s holding that it could not exercise personal
jurisdiction over the defendant. 1d. at 153-54. The Third Grcuit
found it persuasive that no product shipped under the agreenent
ever passed through Pennsylvania, as the plaintiff serviced the
agreenent fromits offices in other states, and that paynents under

the agreenent were nmade to the plaintiff’s office in California.

ld. at 151. The court noted that the communications sent to
Pennsyl vani a were nerely “‘informational communi cations’” desi gned
to aid in the devel opment of the contract. 1d. at 152. (quoting

Sunbelt Corp. v. Noble, Denton & Assoc., 5 F.3d 28, 32 (3d Gr.

1993)). The contacts with Pennsylvania in Verotex were thus
considerably | ess substantial than those in the i nstant case, where
the contract at issue contenplated forumrelated activities
occurring on a weekly basis. C. id. (stating that the court m ght
have found jurisdiction if the defendant had sent paynents to the
plaintiff in the forum state). The financial statenents Moving
Def endants conmtted to send Plaintiffs involve “nore entangling
contacts than the nere ‘informational communications’ at issue in

Vetrotex.” Remick v. Manfredy, 238 F.3d 248, 256 (3d Cir. 2001).°?

The Court notes that the contacts with Pennsylvania in the
i nstant case are al so considerably nore significant than those in
Rot ondo Weinreich Enters., Inc. v. Rock Gty Mech., Inc., No. Cv.

11



Accordingly, the Court finds that Moving Defendants’ contacts with
Pennsyl vania are adequate to support a finding of specific
jurisdiction.?

Movi ng Defendants argue that, even if Plaintiffs have shown
sufficient mninmmcontacts exist to warrant the Court’s exercise
of personal jurisdiction, other considerations render jurisdiction
unr easonabl e. Movi ng Defendants enphasize that they have no

presence i n Pennsyl vani a and are based in California. They contend

A. 04-5285, 2005 W. 119571 (E.D. Pa. Jan. 19, 2005). In Rotondo,
this Court held that it did not have specific personal jurisdiction
over a supplier of concrete prison cells that had contracted with
a Pennsyl vani a conpany to performwork on a one-year construction

project. 1d. at *6. Unlike the contract in the instant case, the
contract in Rotondo did not anticipate that any part of its
performance woul d i nvolve contacts with Pennsylvania. 1d. at *5.

Plaintiffs also argue that the Court has specific persona
jurisdiction over Mving Defendants by virtue of the role they
played in the fraud perpetrated wupon the Plaintiffs in
Pennsyl vania. The direction of a tortious act at Pennsyl vani a may
provi de the necessary mnimum contacts with the state to nmake the
exercise of personal jurisdiction constitutionally permssible
See Calder v. Jones, 465 U'S. 783, 789-90 (1984). Per sonal
jurisdiction based on the comm ssion of atort “requires nore than
a finding that the harmcaused by the defendant’s intentional tort
was felt primarily within the forum?” | MO I ndustries, lInc. v.
Kiekart AG 155 F.3d 254, 265 (3d Cir. 1998). Plaintiff nust
“point to contacts which denponstrate that the defendant expressly
almed its tortious conduct at the forum and t hereby made t he forum

the focal point of the tortious activity.” Id. (enphasis in
original). “Sinply asserting that the defendant knew that the
plaintiff’s principal place of business was |located in the forum
woul d be insufficient in itself to neet this requirenent.” [d.

Since the Court has already found contacts between Plaintiffs and
Moving Defendants sufficient for the exercise of persona
jurisdiction, the Court need not decide whether it can base
personal jurisdiction on Myving Defendants’ alleged intentiona
tort.

12



that defending this suit in Pennsylvania would be prohibitively
expensive and that if Alan Rubin were required to be away from
California for any extended period of tine, that woul d jeopardi ze
Tessler Rubin’s two-person tax practice. Movi ng Defendants
mai ntai n that nost of the wwtnesses in the case are fromCalifornia
and that California is an available alternative forumfor judicial
resol ution, as evidenced by the fact that Shadowbox agreed in the
MPFA to submt itself to arbitration there.

Courts describe a defendant’s burden of showi ng jurisdiction

IS unreasonable as "heavy." Gand Entnit, 988 F.2d at 483. I n

assessing whether the exercise of personal jurisdiction offends
traditional notions of fair play and substantial justice, the
Courts evaluates “the interests of the forum State, and the
plaintiff’s interest in obtaining relief. It nust also weigh in
its determnation the interstate judicial systemis interest in
obtaining the nost efficient resolution of controversies; and the
shared interest of the several states in furthering fundanenta

social policies.”" Asahi Mtal Indus. Co. v. Superior Court, 480

U S 102, 113 (1987) (quotations and citations omtted).

The relevant interests in the instant case tip the scales in
Plaintiffs favor. Pennsyl vania has a strong interest in this
litigation. The suit involves Pennsyl vani a conpani es that contend
that they have been defrauded. The noney for the mssing

collateral was initially raised from Pennsyl vania investors. The

13



m shandling of Plaintiffs’ collateral barred the production of a
nmovi e that woul d have been partially filnmed in Pennsylvania. The
hardshi p suffered by Myving Defendants does not rise to the |evel

of unreasonabl eness. See Leonard A. Feinberg, Inc. v. Central Asia

Capital, 936 F. Supp. 250, 258-59 (E.D. Pa. 1996) (requiring
defendant to submt to jurisdiction even though all w tnesses and
evidence were l|located thirteen tinme zones away in Hong Kong);
Deutz, 270 F. 3d at 150 (“‘ Modern transportati on and communi cati ons
have made it nuch |ess burdensone for a party sued to defend
himself in a State where he engages in economc activity.'”

(quoting Burger King, 471 U S. at 474)). Accordingly, the Court

holds that the exercise of specific personal jurisdiction over
Movi ng Def endants conports with constitutional requirenents and is
therefore proper in relation to Plaintiffs clains. The Court
consequently denies Defendants’ Mtion to the extent it seeks

di sm ssal for |ack of personal jurisdiction.

B. Mbtion to Conpel Arbitration

Having found that the Court has jurisdiction over Moving
Def endants, the Court nust address Myvi ng Def endants’ request that
the Court conpel arbitration in accordance with the Arbitration

Agreenent contained in the MPFA. The Agreenent states:

The parties hereto agree that any dispute
under this Agreenent shall be resolved by
mandatory binding arbitrati on under the rules
of International Arbitration of the Anerican

14



Arbitration Association (AAA) in effect as of
the date the request for arbitrationis filed.

(Compl. Ex. A, MPFA f 12.) Moving Defendants seek enforcenent of
the Arbitration Agreenent as a party to the CI A, which incorporates

the MPFA by explicit reference.

Section 2 of the Federal Arbitration Act (“FAA"), 9 U S.C. 88

1- 16, provides that:

[A] witten provision in any . . . contract
evi denci ng a transaction invol ving commerce to
settle by arbitration a controversy thereafter
arising out of such contract . . . or an
agreenent in witing to subnmit to arbitration
an existing controversy arising out of such a
contract . . . shall be valid, irrevocabl e,
and enforceable, save upon such grounds as
exist at law or in equity for the revocation
of any contract.

9 US.C 8§ 2. Section 3 of the FAA states that a federal court
hearing a case concerning issues which the parties have agreed to
arbitrate shall, upon application of one of the litigants, stay a
trial until arbitration has been conpleted in accordance with the
terms of the agreenent. 9 USC § 3. Bef ore conpelling
arbitration, courts nust “engage inalimted reviewto ensure that
the dispute is arbitrable - i.e., that a valid agreenment to
arbitrate exists between the parties and that the specific dispute
falls wthin the substantive scope of t hat agreenent.”

Pai neWbber, Inc. v. Hartmann, 921 F.2d 507, 511 (3d G r. 1990),

overruled by inplication on other grounds, Howsam v. Dean Wtter

Reynolds, Inc., 537 U S 79, 85 (2002); see also Par-Knit MIIs,

15



Inc. v. Stockbridge Fabrics Co., 636 F.2d 51, 54 (3d Cr. 1980).

Plaintiffs argue that the MPFA Arbitration Agreenent does not
constitute a valid arbitration agreenent between thenselves and
Movi ng Def endants. According to Plaintiffs, Mving Def endants were
not a party to the MPFA and thus cannot enforce the Agreenent it
contains. Plaintiffs acknow edge, however, that Myvi ng Defendants
and Shadowbox are parties to the CIA and that the | anguage of the
ClA says that the “[Mdtion Picture] Finance Agreenent 1is
incorporated herein by this reference.” (Conpl. Ex. A) The
doctrine of incorporation by reference dictates that “'[w] here a
witing refers to anot her docunent, that other docunment, or so nuch
of it as is referred to, is to be interpreted as part of the

writing. Carver v. G obal Sports, Inc., 2000 W. 378072, at *3

(E.D. Pa. 2000) (quoting 4 WIliston on Contracts § 628 (3d ed.
1961)). It is not necessary that the docunent incorporated be one
to which the parties to the underlying contract are signatories.
11 WIlliston on Contracts 8§ 30.25 (4th ed. 1990). “lncorporation
by reference is proper where the underlying contract nakes clear
reference to a separate docunent, the identity of the separate
docunent may be ascertai ned, and i ncorporation of the docunment will

not result in surprise or hardship.” Standard Bent d ass Corp. V.

G assrobots Oy, 333 F.3d 440, 447 (3d Cr. 2003). The C A nakes

clear reference to the MPFA, the MPFA is an identifi abl e docunent,

and Plaintiffs have not denonstrated that being conpelled to

16



arbitrate their clainms will result in surprise and hardship.
Accordingly, the Court finds that the terns of the MPFA, i ncluding
the Arbitrati on Agreenent, have been i ncorporated by reference into
the CIA. The Court holds, therefore, that Myving Defendants and
Shadowbox are parties to a valid Arbitration Agreenent, which is

enf or ceabl e agai nst Shadowbox by Movi ng Def endants.

Plaintiffs suggest that, even if Myvi ng Def endants can enforce
the Arbitration Agreenment in the MPFA, they cannot do so agai nst
Last Conspiracy, LLC, because Last Conspiracy, LLC, was not a party
to the MPFA or the CIA and therefore, did not enter into an
agreenent to arbitrate disputes under those contracts. “As a
matter of contract, no party can be forced to arbitrate unl ess that

party has entered into an agreenent to do so.” Pai newebber, 921

F.2d at 511 (citing AT&T Techs., Inc. v. Commt’ ns Wrkers of Am,
475 U. S. 643 (1986)). |In deciding whether an arbitration agreenent
can be enforced agai nst a non-signatory, the courts “ask whet her he
or she is bound by that agreement under traditional principles of

contract and agency law.” Bel-Ray Co. v. Chenrit (Pty) Ltd., 181

F.3d 435, 444 (3d Cr. 1999) (citations onmtted). The courts have

recogni zed “six theories for binding a non-signatory to an
arbitration agreement: (a) incorporation by reference; (b)
assunption; (c) agency; (d) veil-piercing/alter ego; (e) estoppel;

and (f) third party beneficiary.” Bridas S.AP.1.C. v. Gov't of

Turkneni stan, 345 F.3d 347, 356 (5th GCr. 2003); see also E.I.

17



DuPont de Nemours & Co. V. Rhone Poulenc Fiber & Resin

Internediates, S.A S., 269 F.3d 187, 195 (3d. Gr. 2001). The

third party beneficiary theory applies to the instant dispute.

The Third GCircuit has recognized that a third party
beneficiary of a contract is bound by contract terns requiring

arbitration “where its claimarises out of the underlying contract

to which it was an intended third party beneficiary.” E.I. DuPont

de Nenpurs, 269 F.3d at 195. Last Conspiracy, LLC s, clains

agai nst Movi ng Def endants stemfrom Movi ng Def endants’ m shandl i ng
of the collateral entrusted to them pursuant to the terns of the
MPFA and CIA. Under California law, which is the | aw under which
the parties contracted to construe the provisions of the MPFA,
““Tal] third party may qualify as a beneficiary under a contract
where the contracting parties nust have intended to benefit that
third party and such i ntent appears on the terns of the contract.’”

Johnson v. Superior Court, 95 Cal. Rptr. 2d 864, 873 (Cal. C. App.

2000) (quoting Jones v. Aetna Casualty & Surety Co., 33 Cal. Rptr.

2d 291, 295 (Cal. C. App. 1994)). “VWhether a third party is an
i ntended beneficiary or nerely an incidental beneficiary to the
contract invol ves construction of the parties’ intent, gleaned from
readi ng the contract as a whole in |light of the circunstances under
which it was entered.” Jones, 33 Cal. Rptr. 2d at 296. Both the
MPFA and CIA state in their introduction that they were formed with

respect to the notion picture entitled Last Conspiracy, in order to

18



enable its financing. (Conpl. Ex. A.) Kenneth Barbet organized
Last Conspiracy, LLC, contenporaneously wth executing those
agreenents as an entity with the single purpose of producing the

filmLast Conspiracy. (Barbet Aff. § 12.) Accordingly, the Court

finds that the ternms of the MPFA and the CIA which profess an
intent to benefit the Mdtion Picture indicate an intent to benefit
Last Conspiracy, LLC. The Court thus holds that the Arbitration
Agreenent in the MPFA, as incorporated into the CIA requires
arbitration of the clains brought by Last Conspiracy, LLC as a

third party beneficiary of those contracts.

Plaintiffs argue finally that the | anguage of the Arbitration
Agreenment does not cover the instant dispute. Plaintiffs contend
that the language is |imted to “any dispute under this Agreenent”
(enmphasi s added). Plaintiffs rely upon case |aw which suggests
that the phrase “under this Agreenent,” as used in arbitration
agreenents, is narrower than the phrase “any dispute relating to
this Agreenment” in order to assert that their Arbitrati on Agreenent

is highly restrictive in scope.

Federal policy strongly favors enforcenent of arbitration

agreenents. John Hancock Miut. Life Ins. Co. v. dick, 151 F.3d

132, 137 (3d Cir. 1998). Therefore, “any doubts concerning the
scope of arbitrable issues should be resolved in favor of

arbitration.” Mses H Cone Menil Hosp. v. Mercury Constr. Corp.

460 U. S. 1, 24-25 (1983). Arbitration “‘should not be denied
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unless it may be said with positive assurance that the arbitration
clause is not susceptible of an interpretation that covers the

asserted dispute.’” AT&T Techs., 475 U. S. at 650. Movi ng

Def endants’ al |l eged abuse of the coll ateral entrusted to t hemunder
the terns of the MPFA and ClA led to Plaintiffs’ clains. Hence,
the Court holds that it cannot be said with positive assurance that
the instant dispute falls outside the scope of the Arbitration
Agr eenment . Having found a valid Arbitration Agreenent between
Plaintiffs and Moving Defendants that covers the instant dispute,
the Court grants Defendants’ Mtion to the extent it seeks to

conpel arbitration of Plaintiffs’ clains.

Def endants, as part of their Mdtion, have al so asked t he Court
to stay this matter pending arbitration of Plaintiffs’ clains. The
FAA provi des that “whenever suit is brought on an arbitrable claim
the Court ‘shall’ wupon application stay the Ilitigation until

arbitrati on has been concluded.” Lloyd v. Hovensa LLC., 369 F. 3d

263, 269 (3d Cir. 2004) (quoting 9 USC § 3). The Court
accordingly stays the litigation between Plaintiffs and Moving

Def endant s.

C. Motion to Disnmiss for Failure to State a Caim

Movi ng Defendants argue that Plaintiffs’ Conplaint should be
dism ssed for failure to state a claim upon which relief can be
gr ant ed. Movi ng Defendants contend that Plaintiffs waived the

right to pursue any cl ai ns agai nst them when Kennet h Barbet signed
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an agreenent rel easi ng Movi ng Def endants fromliability. They al so
assert, in the alternative, that the Court should dismss
Plaintiffs” RICO clains, on the grounds that Plaintiffs have not

adequately pled the elenents of a RICO violation.

Courts nust conpel arbitration of any dispute falling within
scope of a valid arbitration agreenent. See 9 U S.C.A 8§ 2. Since
Plaintiffs’ clains are covered by the Arbitration Agreenent in the
MPFA, the wviability of those clains is a question for the
arbitrator. Accordingly, Mving Defendants’ Mtion is dismssed
wi thout prejudice to the extent it asks the Court to find that

Plaintiffs have failed to state a claim
[11. CONCLUSI ON

For the reasons stated above, the Court concludes that it has
personal jurisdiction over Defendants Tessl er Rubin and Al an Rubi n,
and that the Arbitration Agreenment witten into the MPFA and
incorporated into the CIA may be enforced by Mving Defendants.
The Court accordingly conpels arbitration of Plaintiffs’ clains.
Movi ng Def endants’ contention that Plaintiffs have failed to state
a claim upon which relief can be granted is a matter for the

arbitrator. An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHADOABOX PI CTURES, LLC et al.
ClVIL ACTI ON

NO. 05-2284
GLOBAL ENTERPRI SES, INC. et al.

ORDER

AND NOW this 11th day of January, 2006, upon consi deration of
Def endants Al an K. Rubin and Tessler, Rubin & Co.’s “Mdtion: (1) to
Di smiss or Quash Service for Lack of Personal Jurisdiction; (2) to
Dismiss for Failure to State a Caim upon which Relief Can be
Granted; or in the Alternative (3) To Stay Proceedings Pending
Arbitration” (Docket No. 24), and all subm ssions received in

response thereto, IT IS HEREBY ORDERED as fol | ows:

1. Def endants’ Motion is DENIED to the extent it seeks
di smissal for |ack of personal jurisdiction;

2. Def endants’ Motion is DI SM SSED wi t hout prejudice to the
extent it seeks dismssal for failure to state a claim

3. Def endants’ Mdtion is GRANTED to the extent it seeks to
conpel arbitration. Plaintiffs are to PROCEED wth

arbitration, as required by the Mdtion Picture Finance

Agreement (Conpl. Ex. A MPFA | 12);

4. Litigation between Plaintiffs and Defendants Al an Rubin



and Tessl er, Rubin & Co. i s STAYED pendi ng arbitrati on of

the clains raised in the Conplaint; and

The Court RETAINS jurisdiction for the purpose of
entering judgnent on the arbitration award. Upon
conpl etion of the arbitration proceedi ngs, the prevailing
party shall bring the results of the arbitration to the
attention of the Court so that an appropriate order may

be entered.

BY THE COURT:

John R Padova, J.



